Brief Descriptions of the Different Legal and Administrative Ways to Approach A Campaign to Cleanup Kentucky’s Waterways 

1. 402 Kentucky Pollution Discharge Elimination System (KPDES) General and Individual Permits:

a. Section 402 of the Clean Water Act requires that any public or private entity that discharges waste water through a pipe into a stream, river or lake must get a permit. If this permit is issued by the EPA it is called a 402 National Pollution Discharge Elimination System (NPDES) permit. However, in Kentucky we have been given primacy over Clean Water Act permits so in Kentucky these permits are called 402 KPDES permits. 

i. General 402 KPDES permit: States that have primacy over the Clean Water Act have the option of creating a stream-lined permitting process called a “general 402 permit” that allows permits to be issued very quickly with very little administrative review and with cheaper fees. The pollution standards and regulatory oversight of these permits may not be any less stringent than that of “individual 402 permits”. A “general 402 permit” is developed by the state and lasts 5 years. Kentucky developed a specific general permit for coal mining, and it was issued July 1st, 2009. During the 5 year life of a general permit coal companies can apply to have their waste water discharge covered by the general permit. The EPA must sign-off on a general 402 permit before it is issued. However, once a general permit is issued, the EPA has no authority to review any 402 waste water discharge that is covered by the general permit. Before the slowdown in coal mining Kentucky was allowing a little over 2000 coal mining permits to be covered by the General 402 KPDES permit every year. Kentucky will likely be developing a new General 402 Permit in 2014. 

ii. Individual KPDES Permits: Any coal company that is going to discharge waste water within 5 miles upstream of a public drinking water intake or that is proposing to discharge waste water into a stream that is already on the Integrated list of polluted streams for which the state has developed TMDL’s must apply for an Individual 402 KPDES permit, it may not be covered by the General Permit. There are about 5 other stipulations but they are not very relevant. The key difference between an Individual 402 KPDES permit and waste water discharge covered by the General 402 KPDES permit is that the EPA has the opportunity to review every Individual 402 KPDES permit (EPA reviews the General Permit only at renewal every 5 years). The EPA may concur with the state in approving an Individual 402 KPDES permit, or they may suggest the state add more restrictions. If the EPA recommends more restrictions on a permit then the state may amend the permit, but if the state does not agree with the EPA then the state can refuse. At this point the EPA can reverse and agree with the state, they can deny the permit all together, or the EPA can issue the permit with the added restrictions and then the EPA is responsible for all monitoring and enforcement for the life of that permit.

2. The Integrated List of Impaired Streams:

a. The Clean Water Act requires that every state take inventory of the quality of the streams, lakes and rivers in their state and compile this information in a report to congress every 2 years. This report identifies the segments of streams and rivers and the lakes that are polluted and what are the different pollutants. It use to be that the 303(d) list was a report of the impaired waters of the state and the 305 (b) list was the report to congress, however now they have been combined into one list called the Integrated List. This Integrated List is also suppose to inform the state which segments of streams and rivers and which lakes should have Total Maximum Daily Load (TMDL) limits on the amount of which pollutants can be discharged into a water way. The last Integrated List KY developed was for 2010 (there should be a 2012 out now or soon). It is possible, but very difficult for communities to collect data and petition to have a stream river or lake placed on the Integrated List. 

3. TMDL (Total Maximum Daily Load):

a. If a stream, river or lake is identified as being polluted because it is reported in the Integrated List, then the state is suppose to develop a watershed restoration plan that includes setting TMDL limits for the pollutants in that stream, river or lake. These limits are suppose to allow the polluted water to be restored over time. To the best of our knowledge, the state is about 25 years behind in developing TMDLs for waters across the state and we don’t know of any streams, rivers or lakes in eastern Kentucky coal producing counties that have any TMDLs. In theory it is possible for a community to collect data and have a stream, river or lake placed on the Integrated List and then for the community to pressure the state to develop a watershed restoration plan that includes TMDLs but in Kentucky the state has actively resisted any effort.

4. De-delegation Petition:

a. The Clean Water Act allows for citizens and non-profit organizations and community groups to file to have the EPA take away a state’s primacy over the Clean Water Act. In 2010 KFTC and allies submitted such a petition to Region 4 of the EPA. They have never responded to this petition, however when we met with the EPA Region 4 in Atlanta shortly after submitting the petition they indicated that the EPA did not have the staff or the funds to take over KY’s Clean Water Act permitting and enforcement. 

5. Kentucky’s Anti-Degradation Program:

a. The anti-degradation program is suppose to prevent the polluting of designated High Quality and Outstanding waters in the state to the point that they would be downgraded in their quality ranking. There is however a loophole that allows High Quality streams to be polluted if they complete an economic assessment that shows that the area where the mining and polluting is poor and the jobs will significantly improve the economy. This is referred to as the SDAA (Socio-economic Demonstration and Alternative Analysis).

6. Sections 401 and 404 of the Clean Water Act:

a. Section 401 of the Clean Water Act: Before company gets a permit from the federal EPA to discharge pollution in the waters of a state, the company must first go to the state and get a 401 permit.  These permits are issued to minimize or eliminate any damage to the stream from any type of work that occurs in streams. This is simply an opportunity for the state to evaluate whether the proposed water pollution discharge will violate state water quality laws. If the state believes the proposed water pollution discharge will violate state water quality standards then the stat can refuse to issue the 401 permit and then the company cannot get the federal permits. This is an opportunity for the States to take action before the Federal EPA or Army Corps in order to protect their waters.

b. Section 404 of the Clean Water Act: This gives the Army Corps of Engineers the authority to issue permits to fill-in or dredge public waterways. The EPA has to give their approval to any water pollution discharge from a proposed fill project, such as the filling in of streams with the overburden/waste from a surface mine. The EPA has the authority prevent or revoke a 404 permit by the Army Corps if the EPA believes the project will excessively pollute the public waterways. Before a company can apply for a 404 permit they must first get a 401 and 402 permit from the state.

7. The Cumulative Hydrologic Impact Assessment (CHIA), part of the Surface Mining Control and Reclamation Act SMCRA, not the Clean Water Act:

a. The CHIA is a requirement that for every mining permit the state must assess the effect that not only that permit, but that permit along with all the other permits, including past and potential future impacts, will have on a watershed. This is suppose to prevent a watershed from being excessively polluted by lots of mines even if all of those mines are able to meet the state water pollution standards. The CHIA’s have never been adequately developed in any of the central Appalachian States. The CHIA’s are developed by the state after the permit is complete so there is no way for citizens to review a CHIA for a proposed permit before the permit is issued. 

